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Summary   The purpose of this paper is to highlight 
that many of our existing social and institutional strate-
gies for control of invasive plants are not only failing 
currently, but will become increasingly deficient, and 
to propose some possible directions for innovation in 
invasive plants strategy. 
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tion,  resourcing,  risk.

INTRODUCTION
The paradigm for invasive plant control in Australia 
could be characterised as reflecting the belief that 
government is the natural locus of control and resourc-
ing. The cornerstones of the approach are the use of 
barriers such as import controls and prohibitions of 
sale, coupled with government funded policing, lim-
ited coercion of private landowners, and substantially 
government funded on-ground works on public and 
to some degree private lands to address weed spread. 
That this paradigm is failing to stem the tide seems, on 
the available evidence, to be obvious. There are calls 
from environmental or producer interests to tighten the 
barriers, increase the power and scope of regulation 
and increase the amount of government expenditure on 
invasive plant control. Such proposals are underpinned 
by the belief that government can (and ought) invest 
more in invasive plants. 

Einstein reportedly defined insanity as ‘doing the 
same thing over and over again and expecting different 
results’. On this basis, our invasive plants strategies 
could be argued to be insane. The possibility that gov-
ernment may be unable to invest more (even if there 
were the political appetite) does not seem to arise as a 
serious question. Some rethinking may help to alter the 
focus from ‘more of the same’ to ‘can we do something 
radically different’? There are sound reasons to expect 
that the current paradigm will continue to fail, even if 
we try harder to make it work. 

DISCUSSION
There is the epidemiological probability that the load 
impact of invasive plants on the land will increase 
(countered only by the Panglossian hope in a biologi-
cal ‘fix’ to all our major invasive plants). One com-
pounding risk factor is the possible impact of genetic 
technologies that carry the potential for unexpected 
adverse outcomes:
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a. Genetic contamination through cross-fertilisation 
with non-engineered populations;

b. Cross-species spread of genetic material, and;
c. Costs (including control costs) of undesirable 

spread of fertile engineered, or cross-contami-
nated, species.

Even without such developments, the implication 
of increasing weed spread is that under the current 
paradigm, government funds will have to increase 
exponentially to make up the shortfall on regulatory 
implementation and on-ground investment and to 
boost this funding to account for the increase in the 
underlying weed problem. Is it realistic to expect any 
such investment increase?

Government forecasts (Australian Government 
2002, Productivity Commission 2005) indicate tight-
ening of expenditures, with a redirection of budgets 
into health and aged care, although short-term fluctua-
tions due to commodity demand may mask the inexo-
rable trend. Weeds, for all their importance, are likely 
to fall as funding priorities relative to other claims. 
This leaves a small number of options:
1. Find efficiencies which will allow far more to be 

done with the existing (or reduced) resource;
2. Secure a greater share of a declining pool of funds; 

and
3. Radically redesign or replace the management 

paradigm with one that will work better in the 
expected context.

Are there ways of securing a greater share of the 
funds ‘pie’? I suspect it would be hard to answer in 
the affirmative.

Are there opportunities for eff iciencies? In 
relation to institutional and regulatory aspects, the 
answer is ‘yes’. Across Australia we have over 250 
distinct statutes for natural resource management, 
often employing competing terminologies, organisa-
tional structures and concepts. Frequently they employ 
policing and administrative structures that embed 
disproportionate transaction costs. Invasive plant con-
trol suffers badly from this institutional inefficiency 
problem.

The World Wide Fund for Nature (WWF) has 
been active in highlighting the gaps in the legislative 
net (Glanznig et al. 2004) by bringing into focus the 
fact that plants proven as ‘invasive’ are inconsistently 
treated in different jurisdictions, or even by different 
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instruments within the same jurisdiction. This theme 
was reinforced by the Australian Senate References 
Committee in ‘Turning back the tide – the invasive 
species challenge’ (Australian Senate References 
Committee 2004). Many opportunities for institu-
tional efficiency improvement were identified. The 
Committee was able to highlight management and 
funding issues including cyclicality, partial coverage, 
limited competence, failure to implement agreements 
and strategies, and many other failings. Opportunities 
for regulatory improvement are particularly worthy 
of attention. Earlier studies (Martin and Verbeek 
2000) have highlighted the need for an integrated 
natural resources management regulatory architecture, 
conceptually modelled on Corporations regulation. 
Nowhere is this need more evident than in invasive 
plants control, with the Committee stating that: ‘It 
is self-evident that, to improve their effectiveness, 
legislation and strategies for managing invasive spe-
cies need to be better harmonised’ (Australian Senate 
References Committee 2004 p. 51).

There is a potential to design low-transaction 
cost, behaviourally effective regulatory instruments 
(Martin and Verbeek 2002, 2005). However, this po-
tential remains untapped in the case of invasive plant 
management. Many efficiency opportunities do exist, 
even within the existing paradigm. However, this will 
not be enough to cope with the fundamental resourcing 
problem embedded within that paradigm.

CHANGING THE PARADIGM
Are there also ways of radically reworking the un-
derlying paradigm? In the case of invasive plants, 
broadening our conceptualisation of the challenge as 
being about risk, behaviour and economics (rather than 
barriers and regulation) may open the way.

Sustainability strategies ultimately depend on the 
manipulation of only two things. The first is the flow 
of resources and the second is the flow of informa-
tion. The means to manipulate these flows include 
regulation, incentives, market instruments, education 
and communication. Ideally, all the elements are used 
together in a coherent fashion to achieve an optimal 
result (Martin and Verbeek 2002).

Systematic management depends upon a lot more 
than regulations. Indeed, to focus on improving the 
number and scope of regulations may be misleading 
in terms of effective control. The combined effects of 
transaction costs, resourcing constraints, and the dif-
fuse and chronic nature of the problem all suggest that 
even with ‘ideal’ regulation, policing is highly unlikely 
to be an effective long term response to many such risk 
issues. Effective strategies require an elegant mix of 
instrument types, including regulation (designed to be 

least-transaction cost effective), empowerment of civil 
action through establishment of liability standards, 
highly targeted market instruments and incentives, 
and effective information.

There are many practical examples of the use of 
a range of approaches. An earlier report (Martin and 
Verbeek 2002) looked in detail at approximately 150, 
of which 115 were comparatively evaluated. Until very 
recent times, the use of integrated strategies to control 
invasive species has not been evident but that the first 
signs of the application of market-based approaches 
are emerging (Horan and Lupi 2005, Shogren and 
Tschirhart 2005). Options for improved management 
of invasive risks could include:
a. More rigorous and credible assessment of the risks, 

so that strategies are well informed and tightly 
targeted;

b. More selective barrier strategies that respond bet-
ter to the nature of the risk and which take into 
account response options put in place at the time 
of the innovation;

c. Rationalisation of the regulatory frameworks 
which have built in high transaction costs;

d. A more sophisticated approach to incident control 
and remediation, perhaps in association with a 
funding mechanism like disaster insurance (as 
has been done with the international oil shipping 
sector); and

e. Better use of contracts such as insurance, to im-
prove risk allocation and risk financing. 

An approach that would reduce taxation reliance and 
improve private actions in support of sustainability 
might include:
a. A streamlining of the regulatory framework to 

reduce complexity and transaction costs;
b. Full-impact assessment of proposed plant intro-

ductions coupled with introducer-responsibility 
regulation;

c. Clarification of civil liability between those who 
introduce invasive species and those who bear the 
costs of remediation or loss of productivity;

d. Replacement of some detailed controls with a com-
pulsory ‘disaster insurance’ scheme of sufficient 
value to allow for at least ‘first strike’ response to 
invasiveness;

e. Improved incentives for all stakeholder groups for 
voluntary control; 

f. A strong ‘green-friendly purchase’ nursery and 
landscapes strategy to create market incentives 
for best practices; and

g. Better information (such as education, labelling 
and other interventions).

Is this type of redesign feasible? With the support of 
WWF, we have considered one set of market-focused 
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complements to the existing regulatory approach, to 
see what innovation may be possible (Martin et al. 
2005). Invasive garden plants make up 70% of agri-
cultural and environmental weeds, and cost farmers 
$100m each year in control costs and lost production. 
Of the 28,000 introduced plant species, 7380 are refer-
enced weeds (Groves et al. 2005). Whilst adding more 
regulatory barriers to the sale of risky species seems an 
obvious response, it may not be the most cost-effective 
or politically sensible strategy. There is industry and 
regulator opposition, many alternative pathways for 
weed entry and ample evidence to suggest that such 
barrier strategies are not highly effective. 

IMPROVING INFORMATION
The point-of-sale is an important moment in any 
transaction. It is when the consumer makes their de-
cision and interacts with the seller. It is at this point 
when the seller has the greatest opportunity to influ-
ence the consumer choice. In the case of potentially 
invasive species, this is when the consumer may be 
educated to:
a. Voluntarily select species that are likely to be less 

harmful;
b. Adopt a management approach that reduces the 

harms if they do select a potentially invasive spe-
cies;

c. Consider replacement of their existing species with 
less harmful species; and

d. Take an active role in ameliorating existing prob-
lems, such as by participating in collective efforts 
like Landcare or Bushcare, controlling problems 
under their direct control or by reporting outbreaks 
to authorities for early intervention.

The retail outlet, as well as being one of the pathways 
for the flow of biomaterial that may become a risk, 
is also a critical point in the flow of information that 
may be used to reduce both the risk of new introduc-
tions and also the problems of prior introductions. 
The key is, of course, to alter the flow of information 
through the nursery and the accountability framework 
that dictates how much responsibility nursery opera-
tors take for the effectiveness of their weed-control 
interventions.

In the report to WWF (Martin et al. 2005) we 
highlighted a set of strategies, including but not limited 
to mandatory labelling, for the industry to become 
a more effective partner in the reduction of nursery 
introduced (and other channel introduced) weed spe-
cies. Because weed policy strategists do not understand 
well the triggers of different types of behaviour by 
different types of plant consumer, nor the triggers of 
positive action generally, this would involve industry 
and government on a journey of discovery about 

behaviour, and would involve practical experiments in 
changing that behaviour. To me at least, this seems a far 
more fruitful investment of effort than in continuing to 
pretend that another regulation will somehow prove to 
be more effective than all of the preceding regulations. 
There are sound economic and social reasons why the 
nursery industry itself may wish to adopt a stronger 
‘good citizenship’ advocacy position and try to lead 
rather than follow the community in addressing the 
problems that go with the flow of product through 
their stores. What remains to be seen is whether they 
will do so willingly.

CIVIL ACTION
One incentive is the risk of the loss of resources 
through civil actions. Civil action is a market instru-
ment, as are incentive schemes, tradeable permits and 
consumer education. The Senate Committee (Aus-
tralian Senate References Committee 2004) hinted 
at its possible use in their findings: ‘The Committee 
recommends that the Commonwealth Government 
investigate the imposition of a “polluter pays” principle 
where importers pay for the cost of control and repair 
should a plant become a weed’.

Even without action by government, this civil li-
ability risk exists today. A case can be made that for 
industry, adopting a preventative approach may be in 
the best interests of the suppliers of potentially inva-
sive species that can cause actionable economic loss, 
regardless of any action by government. 

Lord MacMillan said in Donoghue v Stevenson 
[1932] AC 562 ‘that the categories of negligence are 
never closed’. The Australian cases demonstrate that 
the introduction of a harmful biological agent into an 
environment where it is foreseeable that economic 
harm is possible does create a sufficient relationship 
to found a negligence claim. The most relevant case 
is Perre v Apand Pty Ltd (1999) 198 CLR 180, which 
involved introduction of contaminated seed.

There are also ample cases that establish a duty 
to disclose when a danger is known. Whether this 
would extend to a duty to disclose invasiveness po-
tential is a matter for the courts. This is not however, 
a difficult extension of past principle. There are also 
other legal principles, which could found civil action. 
These include:
a. Under S52 of the Trade Practices Act, a failure to 

disclose a relevant fact of which a supplier is aware 
can be misleading. It is not necessary to prove that 
this led to economic loss to be successful under 
this approach;

b. Section 71, or Section 74A of the Trade Practices 
Act, requires that the supplier provide products 
that are reasonably fit for the intended purpose, or 
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specifically fit for a particular disclosed purpose. 
As invasive potential is a relevant consideration 
for some purchasers, this is a possible basis for 
action;

c. There is a long history of cases concerned with 
adverse impact on neighbours. Rylands v Fletcher 
(1868) LR 3 HL 330 accepted the notion that prima 
facie you are responsible for all the damage from 
the escape of something harmful from your land. 
Civil liability for a supplier of an invasive spe-
cies is most likely to arise as a secondary impact 
of a purchaser themselves being held liable to a 
neighbour and then seeking recompense from the 
supplier of the original species;

d. Perhaps the most suitable example of tort liability 
is City of Richmond v Scantelbury [1991] 2 VR 
38. In this case a council was not strictly liable for 
damage caused by roots of trees planted 100 years 
ago but was held liable for failing to take reason-
able steps to prevent it once they knew or ought to 
have known of spread of roots. The analogy with 
invasiveness seems reasonably clear; and

e. Finally, there is a host of state and federal statutory 
possibilities for liability, particularly if invasive 
species can be conceptualised by the courts, as 
we have conceptualised it in this report, as a form 
of escaped contaminant of the environment.

The two barriers to civil liability are the issues of stand-
ing to sue and the evidentiary barriers to proving that 
a particular introduction led to the harm. Whilst there 
is no ‘as of right’ plaintiff for the environment, the 
purely economic costs of attempts to control invasive 
plant spread or loss of productivity with invasive plant 
contamination are easy to demonstrate. Causation, 
whilst potentially difficult is not impossible to deal 
with either using traditional probabilistic approaches 
or modern genetic tracing. However, it would take only 
a minimal statutory intervention to ensure standing of 
citizens to sue for invasiveness, to lower the evidentiary 
barriers and to increase the range of bases of recovery. 
Once a liability potential is established, market action 
such as insurance, self-regulation and the like will be 
triggered, resulting in a suite of non-government action 
to deal with the underlying problem. Less government 
funds does not necessarily mean less effective control. 
If we are sufficiently creative it may mean far more 

effective control, but using different instruments and 
strategies. 
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